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§
§ BEVERAGE COMMISSION

ORDER ADOPTING PROPOSAL FOR DECISION

CAME ON FOR CONSIDERATION this 8th day of June__, 2009, the above-
styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Brenda
Coleman. The hearing convened on March 9, 2009 and adjourned the same date. The Administrative
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of
Law on May 8, 2009. The Proposal For Decision was properly served on all parties who were given
an opportunity to file Exceptions and Replies as part of the record herein. As of this date no
exceptions have been filed.

The Administrator of the Texas Alcoholic Beverage Commission, after review and due
consideration of the Proposal for Decision, a.dopts the Findings of Fact and Conclusions of Law of
the Administrative Law Judge that are contained in the Proposal For Decision and incorporates those
Findings of Fact and Conclusions of Law into this Order, as if such were fully set out and separately
stated herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any party, which
are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED by the Administrator of the Texas Alcoholic Beverage
Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code and 16
T AC §31.1 of the Commission Rules, that Respondent's conduct surety bond in the amount of
$5,000.00 be FORFEITED.

This Order will become final and enforceable on July 2. 20Q9. unless a Motion for Rehearing
is filed before that date.
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By copy of this Order, service shall be made upon all parties in the manner indic~ted below.

SIGNED this the ~ day of June I 2009, at
Austin, Texas. I

!)t)
Alan Steen, Administrator
Texas Alcoholic Beverage Commission

ADMINISTRATIVE LA W JUDGE
State Qffi,ce of Administrative Hearings
6333 Forest Park Road, Suite 150-A
Dallas, Te:xas 75235
VIA FACSIMILE (214) 956-8611

Henry Lo:yd Gray
d/b/a Henry's
RESPONDENT
803 Rose Lane
Longvie\\', Texas 75604
VIA REG!ULAR MAIL

Shelia A. Lindsey
ATTORNEY FOR PETITIONER
T ABC Legal Section

Licensing Division

SAL/aa
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YlAF ACSIMILESl2/2_06_-3lliAlan Stce:n
Administrator
Texas AII~oho\ic Beverage Commission
5806 Me!.a Drive
Austin, Texas 78731

RE: TEXAS ALCOHOLIC BEVE'R.\CE COMMISSION VS.
HENRY LOYD GRAY d/b/lt HEN1~Y'S
SOAN DOCKET NO. 458-09-2523

Deaf Mr. St~en:

Please tit\d enclosed a Propo)al for Decision in this case. It contains my reconunend~tion
and ~derl'iing rationale. I

Exceptions and replies may be filed by any part)' in accordance with

CODE § 1. 55.507(c), a SOAH roie which may be found at v.'Y.'W,-soah,state,t><-,!.J_~,

IE-x. AD~'IN

~incereJy.

BA..Q.""-.~ ~~-~; ,o.--1
Brenda Coleman
Administrative Law Judge

6Cislp
Enolo.lJrc

Shelia A Lindst}, S[~tf ..."Orlie~. ,oe;(8S Alccholic Bc,'cr!\~c Cornmj3~ionr VIA FACSIM1LE 713/4~6f196S
Lull Brisbt. DirC'clor of L~~)I Scrvices. Texas Alcoholic 'd~\/cr~l{~ Commii5iCln. ):'14 to' ACSIMIL[ 512.17.06.Jl!!!
Henl",! L. Gray, VJ~ REGUL~~ MAll. 3124 ~'!I[t~ I'ltrkwl)' Lon 'iew 'X 756

Xc:

6333 Fore~ Park Road, Suire lSOA .D~a~. Texas 75235
(214) 956-8616 FO1X (214) 9S6-s61)'

tlttp,llwww.so~h.5tate.tXu!O
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BEFORE THE ST ATE OmCETEXAS I\LCOHOLIC BEVERAGE
COMMISSION,

Petitioner

§
§
§
§
§
§
§
§

OF
v.

HENRY LOYD GRAY D/B/A HENRY'S.
It.espondeat

.
ADMrNISTRA TIVE HEARINGS

PROPOSAL FOR DECISION

Tl..e Staff of the Texas Alcoholic Beverage Commission (T ABC; Commission; or Petitioner)

brought this forfeiture aetion against Henry Loyd Gray d/b/a Henry's (Responde-nt). Petitioner

sought forfeiture ofRcspondent' s conduct SW"tt)' Dl'\nd, hUeging that Respondent was found co l{ave

committed three viola1ions of the Texas Alcoholic Beverage Code (tl1e Code) or Commission's ¥es

(the Rules) since September 1, J 995. Petitioner al5o alleged 'h~t thc violations have been fi~lly

adjudicat,ed. This proposal finds that the allegations against Respondent are true. !The

Administrative Law Judge (AU) Itconlmel\ds for!'eiture of Respondent's conduct suret)' bond.

I. JURISDICTION. NOTICE. AND PROCEDURAL HISTORY

Th~refore. those mattcrs are addressed in theNo pany challenged notice or jurisdiction.

findings I,f fact and concl usions of law.

Qln March 9. 2009. a hcaring ~on\'encd befo~ State Office of Administrative Hearings

(SOAH) ALJ Brenda Coleman. Staffwas repTe~ented at the hearing by Shelia. Lindsey. T ABC Staff

Attorney. Respondent I s owner, Henry Loyd Gray. appeared on behalf ofRespondel't. Evidence and

argument were presented. The record closed on March 9. 2009.
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II. DISCUSSION

A.

A!~p'ir.able Law

Petitjoner alleged that (1) Respondent had been issued a pen-nitj (2) Respondent ~'as faun to

have comimitted a11east three vio]ations of the Code or '!he Rules since September 1. 1995; (3) the

violation3 h4vc bccn finally adjudicatcd; and (4) Respondent has forfeited the fu]] amount of the

conduct surety bond, 0 -.

When posting 11 conduct surety bond, the p~nnit or license holder must agree not to viola~e a

T,exas law or tbe Rules relating!o alcoholic bev~r4g~s. The holder n1l,st also agree that the amo'-1nt

of the bond shall be paid to the state if the pem1il i$ revoked or. after final adjudication "at

detenT1in~s the holder viol.1ted a provision of the Code. I

Forfeiture ora. COI)duct surety bond is governed b~' 16 TEX. ADMIN. CODE (TAC) § 33.24(j).

which provides that the Commission may $eek forfeiture when a license or permit has been cance~ed,

or when there has been a final adjudiCatiOn that the licensee or pemittee has committed tTee

violations of the Code since Scptem ber 1, 1995.

B.

Petitioner's Evideocf:

Pc'titioner's three exhibits were admitted at the hearing Wittlout objection. Exhibit Nd. I

included 2l copy of the penni1, violation histot)', [h~ conduct sW'ety bond, and corresponde~e.

Petitioner issued Wine and Be~r Retailer's Penn it, BO-643367. \\'hich includes the Retail Deale:r's

On-Premilic Late Hours License. to Respondent on October 27. 2006. The permit has ~en

continuously rene"ed Respondent's lil;ensed premise is located at 3124 Estes Parkway, Longvi~,

Gregg COI1t\ty, Texas ".,
;;.i',,"

OrL March 12,2007, Respondent signed ~fI Agre~ment a11d Waiver of Hearing regarding two
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<:ash law violations of the Code. Respondent ngreed to w3ive its right to a hearing to co~test

Petitioner's claims that on January 26,2007,. and January 31,2007, Respondent. its agent, servJtlor

empJoye4~ pTe&ented for payment three insufficient checks for beer, Respondcnt also acknowle ged

that me signing of the waiver "may result in the forfeiture of any related conduc1 surety bond," The

Agre~ment and Waiver of Hearing became final and enforceable by TABC Order, dated Marc 20,

2007, in T ABC Docket No. 56] 835, finding that Respondent violated the section of the Co e as

su)led, arId impo$ing the penalty reflected in the Order.

Oln AuguSt 5. 2008, Respondent sl~ned an Agreement and Waiver of Hearing regard ng a

cash law violation of tl~e Code, Respondent agreed to waive its right to a hearing to co test

Petitione:r's claim that on April 25, 2008\ Respondent, its agent, servant, or employee presente for

p~yrnen1 an insufficient check for bccr, Respondent also ack:.nowlcdged that the signing 0 the

'ai"er "may result in [he forfeiture of an}' related conduct surety bond." The Agreement and W ivef

of Hearil1.g became final and enforceable b)' TABC Order, da!ed August 12.2008, in l'ABC D ket

No. 5784.17, finding that Respondent violated the section of the Code as slated and imposin$ the

penalty r~~f1ected in the Order. I

On A1.Ig\Jst 20,2008, Respondent signt'd an Agreement and Walver of Hearing regard.ng a

violation of the Code. Respondent agreed to waive its right to a hearing to contest Petitio cr'$

claims that on July 18, 2008, a breach Qf the peace occUlTed on Respondent's licensed pre ise.

Respond/~nt also acknowledged that the signing of the waiver "may result in the forfeiture 0 any

related c(~nduct surety bond." The Agrcement and Waiver of HeaTing became final and enforc ble

by TABC: Order. dated Septembel' 4,2008, in TABC Docket No. 579240, finding that Respo ent

violated 1ne section of the Code as stated, and imp~)sing lhe penalty reflected in the Order.

c. R~spondeDt's [vide.lce

Respondent's owner) Henry Lo}'d Gray, testified on beh.'tlfofRespondent. He acknnwle~ged

tha, the violations ale lnle. He stated that he tries to follow the Rules as best can but he has made
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mist.1kes. Mr. Gray also said that he MS already paid over $2,600 in fines for the violations, at he
would like to avoid bond forfeiture.

IIJ. ANALYSIS

As Ihe holder of an. alcoholic bevel'age permit, Respondent was required to pro \I ide a con U(:[

surety bond. in the amount of $5,000.00, payable to Petitioner.! Respond,~11t also agrccd n t to

violate th,~ Code or the Rules, Petitioner may seek torteitl\re of the bond if Respondent is fou to

.,
have con,mitted three violations of the Code since September I, 1995.~

PI:1itioner provided evidence that Respondent has \'iolated the Code at least three times s nee

Septembe:r ). 1995. Respondent entered into an Agreement and Waiver on three separate OtCa$ ons

regarding violations of the Code. all of which occWTed after September 1. 2005. Final or CIS

rrcgarding these violations were issued by th~ Commission.

R~~spondel1t argues that he did not realize that the violations would be- considcrc4 as

adjua'icat4~d when be signed the ngreemeT1t~. Howeyer, each of the orders issued by Commis ion

s[3ted {halt unless RespondcI1t filed a mor;on for rehearing, thc orders would become final and

enforceable. The orders were not appealed oDd became final, resulting in the violations ing

adjudicatl~d.

Mlr. Gray admitted at the hearing thallhe violations were true. He also signed the agreembnts

which inc;ludcd the following language, "The signing of this waiver may result in thc forfeitWIC of

I Code§ 11.11

2 16 TAC ~ 33.24(j)
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any related conduct surety bond," This Sla(ern~n( put Respondent on notice ~hat there was a

possibility That PctitiC1ner would s~ek 1orf"eiture of the conduct surety bond.

The' cvidcI1cC on the rccord IS sufficient to establish that Respondent has been fino11y

adjudicated of three violations of the Code sinc~ September 1, 1995. Accordjng to §33.24 (j) ofthc

Rules, forfeiture of the tond\.\ct surety bond is the penalty for tI1is violation. Therefore. the AU

recommends that Respondent's conduct s1.trety bond bl: forfeited.

IV. FINDINGS OF FACT

The Texas Alcoholic Beverage Commission (T ABC; Commission; or Petitioner) Issued
Wine and BeeT Retl1iler's PermitSG.643367. which inciudes the Retail Deal=r's On-Premise
Late Hours License, to Hew)' l"oyd Gray <-Vb/a Hei1ry's (Rcspondent) on Octob~r 27,2006.

RespOI\denl'~ licensed premise is located at 3124 Este£ Parkway, Longview, Gregg County,
Texas.

Respondent has posted a conduct S\~cty bond. The bond is Com~nission Conduct Surety
Bond Number 46BSBET4S97, dated Septcmber 1). 2007. Respondent. acting through
Henry Loyd Gray, executed the bond as principal. Harlford Casualty Insurance Company is
the surety. Tne bond is in the amount of$5,()()O.OO and is payable to the State of Texas.

3,

On Milrch 12~ 2007, Responden1 signed an Agreement and Wa.iver of Hearing regarding two
violations of the Texa~ Alcoholic Beverage Codc (thc ('ode) which occurred on Jilnuary 26,
2007, nnd January 31, 2007.

4.

The Agreemcnt and Waiver of Healing incl\ld~d Ihe statementf i'The signing of this ~'aiver
may result in the forfeiturc of any related conduct suTe,y bond,"

5

Th~ viOlations were adjudicated against 'Respondent by Commi$sion Ordcr, dated March 20,
2007, in TABC DockctNo. 561835,

6.

The T ABC Order included the $tatelnent. "This Order will become final and enforceable in
21 days from the date this Order was signed, unless you file a motion for rehearing with the

Commission."

7

8. Respondent did not me a motion for rehearing.

On Augu.st 5. 2008, Respondent sigl1ed an Agreement and Waivcr of Heanng regarding a9
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violation of the Code which occtUTed on April 25. 2008.

10 The AgreemeTl! and Waiver of Htaring included the staten,ent. "The signing of this waiver
m~y rcsult in the forfeiture of any reloted conduct surety bond."

The violation was adjudicated a~ainst Respondent by Comrnis~ion Order, dated August 12,
2008, in TABC Docket No. 578417.

11

The T ABC Order included th~ statement, "Thi~ Order will become final and enforceable in
21 days from the date this Order was signed, unless you file a motion for rehearing with the

Commission.'~

12.

13. Respondent did not file a. motion for rehearing.

On A\Jg\ist 20, 2008. Respondent sign~d an Agreement and Waiver of Hearing regarding ~

violation of the Code whJch occuned on July 18,2008.
14.

The Agreement arid Waiver of Hearing included thc statement, "The signing of this waiver

may result in the forfeiture of an~' related corlduct surety bond,"
IS,

The violations were adj\\dica1ed against T<.espondent by CommissiCln OrdeT, dated Scptember

4, 2008, it1 T ABC Docket No.5 7924(1.
16.

The T ABC Order incl\.\ded the statement, ;;ihis Order will become final and enforceable in
21 days from the date this Order \'vas signed, u"les~ you file a motion for rehearing with the

Commission,"

7

R~spondent did not file a motion for rehearing.IS,

Respondent committed at least three violations ofth~ Code or Rules since September!, 1995.19.

On September 23,2008, Petitioner notified Re~pol1dent that it jntended to seek forfeirure of
Respondent's conduct suret)' bond based On the Commission'~ final adjudication of

Respondent's violations ofthcCo"ie,

20.

Rcspondent requested a hearing \0 detennine whether the conduct surety bond should be

forfeited.
21

On FebT'Jary \ 8,2009.. Petitioner i£5ued its notice of hearing to Respondent. The U.S. Postal
Ser"Jice attempted delivery of the I'lolice of hearing on Februnry 20, 2009. A notice was left

and the Rcspondef't claimed the notii;c; of hearing on Match 2, 2009.

22.

The notice of hearing contained a statement of the time, p)ace, and n~ture of the hearing; a23
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statement of the legal autilority and jurisdiction under which the hearing was to be held; a
reference to the particular .~ec[ions of the statutes and roles involved; and a short, plain
statement of the maners asser'ted.

24 lne hearing was convened before Stat~ Office of Adminislrative Hearings Administrative
Law Judge, Brenda Coleman, on March 9, 2009. Petitioner appeared and was represented by
Sh~lia Lindsey, T ABC Stat'f Attorney. Re5pondent's owner, Henry Loyd Gray, appeared on
behalf of Respondent. The record clos~d the same day.

V. CONCLUSIONS OF LAW

1. The Commission has jurisdiction over this ma\iCr pursl.1anl to Code ch. 5 and § 11.11, as well
as 16 TEX. ADMI:'J. COI>E (TAC) § 33.24.

2 The State Office of .A.dministrative I-learings has jurisdiction Over all matters relating to
conducting a hearing in this proceeding. including ~he preparation ora proposal fOf decision
containing findings of fact and conclusions oflilW. pursuant to TEX. GOy'T CODE AN~. ch.
2003,

3 Notice of the hearing was provided as required by me Administrative Procedure Act, TEx.
GOY'T. CODE AN,,- §§ 2001.051 and 2001.052.

Respondent has commitred at least three violations of the Texas Alcohclic Beverage Code
since September 1, 1995.

4.

5 The conduct surety bond posted by Respondent should be forfeited. Code § 1 t .11 and 16
TAC § 33.24 0).

SIGNED May 8, 2009.

~u ~ J &~~~
BRENDACOLE.\tAN
ADMI~]STRA T1VE LAW JUDGE
ST A T[ OFFICE OF AD.MINISTRA TIVE HEARINGS


